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SECULARISM.

AUTHORED BY - ADYA ARUNIMA!

ABSTRACT

This research paper examines the complex relationship between Hindu and Muslim personal laws
in India and the concept of secularism. It analyses how the existence of separate legal codes based

on religion creates challenges for achieving a truly secular state.

The paper explores the historical context of these personal laws, examining their origins and
evolution. It then delves into the specific provisions of Hindu and Muslim personal laws,

highlighting key differences in areas like marriage, inheritance, and adoption.

The research investigates the potential contradictions between these religious laws and the
principles of a secular state, such as equality before the law and religious neutrality. It analyses
the arguments for and against a uniform civil code, a potential solution to unify personal laws

across religious communities.

Through case studies and legal analysis, the paper examines how the application of separate
personal laws has impacted individuals, particularly women, and fostered a sense of legal
pluralism. It explores the ongoing debates surrounding reform and the potential implications for

social justice and national unity.

This research aims to contribute to a nuanced understanding of the challenges posed by religious
personal laws to Indian secularism. It highlights the need for a balanced approach that respects

religious freedom while promoting equality and social progress.

KEYWORDS

Gender Equality, Hindu Personal Laws, Indian Constitution, Legal Reforms, Muslim Personal

Laws, Religious Freedom, Secularism in India.
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INTRODUCTION

India is a secular nation with a wide range of cultural diversity. Numerous communities, including
subcommunities made up of different castes and religious groups, call it home. Hindus and
Muslims are two of the major religious groups in India, having a lengthy history of religious
disputes and intergroup strife. The legal system in India is made up of a complex web of personal
laws that regulate many facets of people’s lives according to their religious beliefs. These regulate
many civil matters, such as guardianship, adoption, succession, marriage, and divorce. In
contemporary India, the religious beliefs of Hindus, Muslims, Christians, Sikhs, and Parsis
remain unchanged.? But is peaceful coexistence possible in a nation with such diversity? Is it
possible for Muslims and Hindus, the two major religions of the nation, to coexist? This research
study explores the complexities and ramifications these personal laws hold for Indian society, as

well as the challenges they represent to secularism.

REVIEW OF LITERATURE

Mitra and Fischer (2002) highlight the persistence of personal laws in Indian society due to
opposition efforts, shedding light on the controversies surrounding these laws.® Parameswaran
(2020) delves into the historical evolution of personal laws in India, emphasizing the influence
of Islamic laws during medieval times and the British administration's approach to allowing

Hindus and Muslims to practice their personal laws without interference.*

Mahmood (2014) work on the principles of Hindu law offers a critical examination of
community-specific personal laws applicable to Hindus, Buddhists, Jains, and Sikhs, reflecting
on the challenges posed by the existing legal framework despite calls for a uniform civil code.’
Additionally, Larson (2001) discusses how India governs family matters based on religious laws

for Hindus, Muslims, Parsees, and Christians within a secular framework.®

2 Manrai, Amiruddin, & Srinivas. (2023, May 5). Personal Laws of Hindus and Muslims. International Journal of
Novel Research and Development (IJNRD), 8(5), 1-8.

3 Mitra, S. K., & Fischer, A. (2002, July). Sacred laws and the secular state: An analytical narrative of the
controversy over personal laws in India. India Review, 1(3), 99-130.

https://doi.org/10.1080/14736480208404635

4 Parameswaran. (2020, April). History of Personal Laws in India (1st ed.). India Policy Foundation.

> Mahmood, T. (2014, January 1). Principles of Hindu Law.
http://books.google.ie/books?id=91udoAEACAAJ&dg=Principles+of+Hindu+Law+%E2%80%93+Personal+Law
+of+Hindus,+Buddhists, +Jains+%26+Sikhs&hl=&cd=1&source=gbs_api

8 Larson, G. J. (2001, November 28). Religion and Personal Law in Secular India. Indiana University Press.
http://books.google.ie/books?id=HGV3noHZ1QMC&printsec=frontcover&dg=Religion+%26+Personal+Law+in+
Secular+India&hl=&cd=1&source=gbs_api
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The political science perspective provided by Ghosh (2009) on the politics of personal law in
India argues that debates surrounding Hindu-Muslim personal laws can be viewed as inter-

communal politics with significant implications for secularism in the country.”

These scholarly works collectively contribute to understanding the historical background, legal
intricacies, and societal implications of Hindu and Muslim personal laws in India and their impact

on secularism.

HISTORICAL BACKGROUND

The historical background of Hindu and Muslim personal laws in India, particularly in the ancient
era, is deeply intertwined with the religious and cultural fabric of the country.® For Muslims and
Hindus, respectively, the Quran and the Vedas are the sources of personal laws. From the VVedas
to medieval India to the British era, these regulations saw significant modifications. These
personal laws vary depending on the religion, culture, and customs of the respective communities.
But because the British attempted to blend these two faiths, there was informality between the

two groups.®

ORIGIN OF HINDU LAWS IN THE ANCIENT ERA

The establishment of Hindu personal law in the ancient era was a multifaceted process influenced
by a variety of sources, including ancient texts, customs, judicial precedents, and legislative
enactments. The Manusmriti and Dharmashastra were foundational texts that provided guidance
on various aspects of Hindu personal law, such as marriage, inheritance, and social conduct.*® 1
These ancient texts, like the Vedas, Smritis, and Dharmashastras, formed the primary sources of
Hindu law in India and laid down philosophical, ethical, and moral principles that governed the
conduct of Hindus for centuries.'? 1 The interplay between Shruti and Smriti forms the bedrock
of Hindu personal law, with the Shruti serving as the divine revelation guiding moral and ethical

" Ghosh, P. S. (2009, February). Politics of Personal Law in India. South Asia Research, 29(1), 1-17.
https://doi.org/10.1177/026272800802900101

8 Srivastava, D. K. (1976). PERSONAL LAWS AND RELIGIOUS FREEDOM. Journal of the Indian Law
Institute, 18(4), 551-586. http://www.jstor.org/stable/43950450

% Ibid, 2.

10 williams, R. V. (2006, January 1). Postcolonial Politics and Personal Laws. Oxford University Press, USA.
http://books.google.ie/books?id=2AQIAQAAIAAJ&q=Postcolonial+Politics+and+Personal+Laws:+Colonial+Leg
al+L egacies+and+the+Indian+State&dg=Postcolonial+Politics+and+Personal+Laws:+Colonial+L egal+Legacies+a
nd+the+Indian+State&hl=&cd=1&source=gbs_api

11| ibGuides: Religious Legal Systems: Home. (n.d.). https://dal.ca.libguides.com/religiouslegal

12 |bid, 4.

13 Ibid, 11.
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duties, while the Smriti elaborates, interprets, and codifies these principles into practical legal
norms governing various aspects of Hindu life and society.'* 1° 1 The reverence for these ancient
texts underscores the enduring influence of tradition, scripture, and ethical values in shaping the
legal landscape of Hinduism.’

ORIGIN OF MUSLIM LAWS IN THE ANCIENT ERA

The establishment of Muslim personal law in the ancient era was deeply rooted in the principles
of Sharia, which serves as the divine guidance for Muslims in leading a righteous life.18 1° 2
Sharia, often referred to as Islamic law, is derived from the Quran and the Sunna, embodying the
teachings and practices of Prophet Mohammed, and forms the foundational basis of Islamic
jurisprudence. 2 The interpretation of Sharia, known as figh, evolved over centuries as Muslim
scholars sought to understand and apply its principles in various contexts, leading to the
development of Islamic legal systems that incorporated elements from Roman-Byzantine and
Persian-Sasanian laws.??> The science of interpreting Sharia transitioned from oral transmission
to written legal literature, with different schools of legal interpretation articulating authoritative
legal doctrines.? The development of Sharia law was a gradual process that involved interpreting
and expanding upon the general provisions of the Quran by Islamic scholars over time.?* With
the establishment of an organized judiciary and the appointment of judges (gadis) in different
regions, Islamic legal systems began to incorporate elements from Roman-Byzantine and Persian-
Sasanian laws into Islamic jurisprudence.?® The science of interpreting Sharia, known as Figh,
transitioned from oral transmission to written legal literature in the second half of the 8th century,
leading to the articulation of authoritative legal doctrines by different schools of legal
interpretation.?® In essence, Sharia represents divine guidance for Muslims, encompassing not
only legal rules but also ethical standards and rituals that shape individual behaviour and societal
norms.?’ The interpretation and application of Sharia have evolved over time, influenced by social

4 1bid, 4.

15 1pid, 2.

16 Anilkumar, K. (2024, March 5). Ancient Roots of Hindu Law: Dharma and Its Evolution.
https://www.linkedin.com/pulse/ancient-roots-hindu-law-dharma-its-evolution-kappillil-anilkumar-r73kc
17 1bid, 16.

18 Daniyal, S. (2017, September 4). A short history of Muslim personal law in India. Scroll.in.
https://scroll.in/article/849068/a-short-history-of-muslim-personal-law-in-india

19 Ibid, 4.

20 1pid, 2.

21 1pid, 2.

22 bid, 4.

2 |bid, 4.

2 1bid, 4.

% |bid, 4.

26 |hid, 4.

27 1bid, 2.
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pressures, communal interests, and varying interpretations by Muslim scholars and
communities.?® 2° Despite debates over its role in modern governance and society, Sharia remains
a fundamental aspect of Islamic law and ethics, guiding Muslims in their personal conduct and

relationship with God.

THE ONSET OF THE BRITISH ERA

During the British colonial era in India, significant transformations occurred in both Hindu and
Muslim personal laws, influenced by the colonial administration's efforts to standardize and
codify legal practices across diverse communities. The British colonial authorities introduced
reforms to bring clarity and uniformity to personal laws, leading to the development of Hindu

and Muslim personal laws under British influence.*

o HINDU PERSONAL LAWS

In the case of Hindu personal law, the British encountered a lack of uniformity in legal practices
among different Hindu communities.* To address this, the East India Company initiated the
training of pandits for its legal service and established Sanskrit colleges in Banaras and Calcutta
to gain a comprehensive understanding of the Indian legal system.®? This culminated in the
appointment of ten Brahmin pandits from Bengal by Warren Hastings in 1772 to compile a digest
of Hindu scriptural law, focusing on key civil matters like marriage, divorce, inheritance, and
succession.®® The Anglo-Hindu Law introduced during this period led to significant changes,
controversies, and civil suits in Hindu society, particularly affecting issues of succession,

ownership, and property distribution in ascetic-run institutions between 1860 and 1940.34

The British introduced legislative reforms like the Hindu Widow Remarriage Act of 1856 and
the Hindu Inheritance (Removal of Disabilities) Act of 1928 to address social issues within the

Hindu community, such as widow remarriage and inheritance rights for women.*®

28 |bid, 4.

2 |bid, 2.

%0 Rankin, G. (1939). Custom and the Muslim Law in British India. Transactions of the Grotius Society, 25, 89—
118. http://www.jstor.org/stable/742815

3L Ibid, 30.

%2 1bid, 30.

3 Ibid, 30.

34 1bid, 30.

3 Carroll, L. (1983, December). Law, custom, and statutory social reform: the Hindu Widows’ Remarriage Act of
1856. The Indian Economic & Social History Review, 20(4), 363—388.
https://doi.org/10.1177/001946468302000401
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Hindu Widow Remarriage Act of 1856 was a pioneering step towards social reform as it aimed
to address the issue of widow remarriage within the Hindu community.3® By legalizing widow
remarriage, this legislation challenged traditional practices and sought to empower Hindu widows

who were often marginalized in society.

The Hindu Inheritance (Removal of Disabilities) Act of 1928 focused on removing certain
disabilities that hindered women's inheritance rights in Hindu families.*” By amending
inheritance laws, this reform aimed to promote gender equality and ensure that women had a fair

share of inheritance within their families.

These legislative reforms reflected the British administration's efforts to modernize Hindu
personal laws, address social injustices, and align traditional practices with contemporary
principles of equality and justice. The introduction of these acts marked a significant shift in the
legal framework governing personal matters within the Hindu community during the British

colonial rule in India.

o MUSLIM PERSONAL LAWS

The British recognized the authority of Muslim personal law, leading to the establishment of
Sharia courts to adjudicate matters related to marriage, divorce, and inheritance among
Muslims.®® These courts played a crucial role in administering Islamic law within the Muslim

community under British colonial rule.

Additionally, Muslim legal activists advocated for substantive and procedural changes in waqgf
laws, critiquing colonial policies and using legal debates as spaces to pursue their agendas. The
advocacy for changes in wagf laws represented a pointed critique of colonial policies and aimed
to reshape the legal culture surrounding charitable trusts in late colonial British India.

Overall, the legislative reforms for Muslim personal law during the British era were aimed at
modernizing legal practices, addressing community-specific issues, and navigating the

intersection between religious laws and colonial governance.

% 1bid, 35.

37 1bid, 35.

38 Beverley, E. L. (2011, July). Property, Authority and Personal Law: Wagf In Colonial South Asia. South Asia
Research, 31(2), 155-182. https://doi.org/10.1177/026272801103100204

% Ibid, 38.
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PERSONAL LAWS IN MODERN ERA (CHALLENGES TO
SECULARISM AND A CALL FOR UNIVERSAL CIVIL CODE)

In the modern era, Muslim and Hindu personal laws have evolved and adapted to the changing
social, political, and legal landscapes. Both Muslim and Hindu personal laws have been subject
to criticism and calls for reform, particularly with regards to the rights of women and the need

for a uniform civil code in India.

Muslim personal laws, based on the Sharia, have been a subject of debate and controversy in
various countries, including India. The Sharia-based Sufism of Shaykh Abdullah Bin Bayyah, as
discussed in the article,*® provides a balanced and tolerant approach that helps lay the foundations
for civic contribution of Sufi communities in diverse fields. However, the application of Sharia
in personal laws has been criticized for its perceived discrimination against women and the need
for reform. Muslim women have fewer rights than Muslim men in matters such as marriage,
divorce, and inheritance.** The triple talaq case, where a Muslim woman was divorced by her
husband through the practice of instant triple talag, sparked significant controversy and led to a
Supreme Court ruling banning the practice.*> However, there are still concerns about the overall
status of Muslim women in India, with calls for reform and a need to address conservative and

bigoted thinking within Muslim society.*

Hindu personal laws, based on the Hindu Succession Act, have been amended to grant more
property rights to Indian women. The Hindu Succession (Amendment) Act, 2005, for example,
has granted coparcenary rights to Hindu daughters, which was previously only granted to Hindu
sons.** However, there are still concerns about gender inequality in Hindu personal laws, with
women having fewer rights than men in matters such as marriage, divorce, maintenance,

guardianship, and succession.*®

0 Farrar, S. (2022, October 6). SHARIAH-BASED SUFISM IN THE MODERN ERA: A LOOK AT THE WORK
OF SHAYKH ABDULLAH BIN BAYYAH. Malaysian Journal of Syariah and Law, 10(2).
https://doi.org/10.33102/mjsl.vol10n02.404

41 Chaudhary. (2015). Gender inequality in Hindu and Muslim Personal Laws in India. International Journal of
Home Science, 1(1), 34-37. https://doi.org/10.22271/23957476

42 Fayiza, U. (2021, January 2). From Shah Bano to Shayara Bano (1985-2017): Changing Feminist Positions on
the Politics of Muslim Personal Law, Women’s Rights and Minority Rights in India. Journal of Muslim Minority
Affairs, 41(1), 122-140. https://doi.org/10.1080/13602004.2021.1903164

43 Singh, S. (2023, July 15). Status of Muslim Women in India: A Critical Study. RESEARCH REVIEW
International Journal of Multidisciplinary, 8(7), 65-71. https://doi.org/10.31305/rrijm.2023.v08.n07.009

4 Mishra, A. (2015). Towards Women’s Equal Right to Property - Recent Judicial Developments in India. SSRN
Electronic Journal. https://doi.org/10.2139/ssrn.2672561

 1bid, 41.
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The need for a uniform civil code in India has been a topic of debate for many years. The Directive
Principles of State Policy in the Indian Constitution include an explicit provision for a uniform
civil code, although it is non-binding.*® The implementation of a uniform civil code has been seen
as a way to address the discriminatory provisions in both Hindu and Muslim personal laws.*’
However, there are also concerns about the potential impact of a uniform civil code on religious
and cultural practices, as well as the need to ensure that any new laws are sensitive to the diverse

religious and cultural backgrounds of the Indian population.*®

The modern era in India has seen significant debates and discussions surrounding the Muslim and
Hindu personal laws. While there have been some reforms to address gender inequality and
protect women's rights, there are still concerns about the overall status of women in both Hindu
and Muslim personal laws. The need for a uniform civil code has been a topic of debate, with

calls for reform to address discriminatory provisions and ensure equal rights for all citizens.

COMPARISION BETWEEN HINDU AND MUSLIM
PERSONAL LAWS

The Hindu and Muslim personal laws in India exhibit notable differences and similarities in their
governing principles and impact on women's rights. Hindu personal laws, governed by statutes
like the Hindu Marriage Act, 1955, and Muslim personal laws, based on Islamic Sharia principles,
regulate various aspects of family law such as marriage, divorce, inheritance, and guardianship

within their respective communities.

DIFFERENCES

Muslim personal laws are derived from Islamic teachings and customs, whereas Hindu personal
laws are outlined in certain civil codes such as the Hindu Marriage Act. There have been
discriminatory provisions against women in both Hindu and Muslim laws, with women often

having fewer rights compared to men under these religious personal laws.

The absence of a Uniform Civil Code in India has been a significant issue, leading to disparities

in rights and treatment, especially concerning gender equality.

%6 Ibid, 3.

47 Lakshmi, P. (1970, January 1). Personal Laws and the Rights of Women. Christ University Law Journal, 1(1),
91-99. https://doi.org/10.12728/culj.1.6

“8 1bid, 3.
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SIMILARITIES

Both Hindu and Muslim personal laws cover similar aspects of family law, including marriage,

divorce, inheritance, and guardianship.

Both Hindu and Muslim personal laws have been criticized for perpetuating gender inequality
and discriminatory practices against women, leading to calls for reform and the enactment of a

Uniform Civil Code to ensure gender equality.

While Hindu and Muslim personal laws in India differ in their sources, guiding principles, and
treatment of gender equality, they share similarities in regulating family law aspects and their
impact on women's rights. The debate surrounding the need for a Uniform Civil Code underscores
the importance of reforming personal laws to align with principles of equality, non-

discrimination, and gender justice for all citizens in India.*® >0 5!

CRITICAL VIEWPOINT

The Hindu and Muslim personal laws in India have been subject to critical viewpoints,
particularly regarding their impact on gender equality and women's rights. These laws, governed
by religious principles, have often been criticized for perpetuating gender inequality and

discriminatory practices against women.

Both Hindu and Muslim personal laws have been criticized for maintaining gender disparities,
where women often have fewer rights compared to men. These laws have been associated with
taboos such as patriarchy, early marriage, dowry, and domestic violence, which have a

detrimental impact on women's lives and status in society.

The absence of a Uniform Civil Code in India has been a point of contention, with critics arguing
that the existence of separate personal laws based on religion leads to inequalities and hinders the
promotion of gender equality. The call for a Uniform Civil Code aims to address these disparities

and provide a common set of regulations for all religions in India.

49 Kumar, N. (2020). Need For Uniform Civil Code in India: An Analysis.
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There have been discriminatory provisions against women prevalent in Hindu and Muslim
personal laws. These provisions have been used to exploit women's rights and have been seen as

obstacles to achieving gender justice and equality within the legal framework.

The construction of Hindu and Muslim women's identities by religious nationalist discourses has
been a subject of scrutiny. These discourses subject women to increasing rules and regulations
aimed at controlling their behaviour to conform to religious ideals, impacting their citizenship
rights and autonomy.

It is high time for reforms to address gender disparities, discriminatory practices, and the
promotion of gender equality within the legal framework governing family matters and personal

relationships.>? 53 >4

CONCLUSION

Hindu and Muslim personal laws in India present a complex challenge to the nation's ideal of
secularism. While they acknowledge the cultural and religious diversity of India, they create a
situation where legal rights are contingent on religion. This inconsistency raises concerns about
equal treatment under the law and reinforces a sense of difference between religious communities.
Ultimately, India's path forward lies in striking a balance. Respecting religious traditions is
important, but so is ensuring equal rights for all citizens. Ongoing dialogue, sensitive legal
reforms, and a commitment to both secularism and social justice are essential for achieving a

legal system that is truly inclusive and equitable.

52 Subramanian, N. (2014, April 9). Nation and Family.
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%3 Ibid, 51.
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